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Subject:  Proposed Policy for Enforcement of the Association’s 
Governing Documents 
 
 
Dear Balboa Terrace Homeowner, 
 
This letter distributes the above revised policy in response to the 
memberships’ comments and expressions of support and concern. 
 
As you know, our Association recently distributed a proposed policy 
establishing a penalty schedule for violation of the Association’s 
Covenants, Conditions and Restrictions (CC&Rs) etc., for member 
review and comment. Our Board has heard both expressions of 
support and some concerns – and we have carefully considered these 
comments and responded in the attached revision. As promised, we 
asked the Association’s legal counsel to review both the policy and 
member comments.  These revisions result in a more reasonable and 
flexible policy that is less intrusive. Example:  
 
• Some penalties were reduced, for example the penalty for failing 

to maintain a front yard begins at $100 per month. 
 
• We expect the original deed restrictions prohibiting businesses 

will be modernized to allow 21st century home business practices.  
The revised penalties only apply to business activities that create 
a nuisance (visual, traffic, parking, signage, storage or noise) for 
neighbors. 

 
• The original deed restrictions governing garage construction have 

already been violated in the original construction, and any penalty 
would apply only to future construction if any.  

 
As a response to some of your comments, living in a homeowners’ 
association is a cooperative effort that depends on each member doing 
their part to ensure the community functions harmoniously and with 
standards that preserve all members’ rights to the quiet enjoyment of 
their properties. A key component of this collective goal requires our 
Association Board to take appropriate steps to ensure all members 
comply with our governing documents and any duly-adopted rules. 
 
Our requirements and prohibitions often overlap with City ordinances 
and other applicable laws; however, our Association’s governing 
documents are unique, enforceable obligations that bind each member 
for the purpose of ensuring the Association functions fairly and 
efficiently. Doing so preserves and improves all BTHA property 
values by assuring future purchasers that our Association maintains 
high community standards and reasonable mechanisms to ensure 



violations are addressed. Having an equitable enforcement policy in 
place ensures that members know in advance the possible penalties 
that may be levied, and promotes a fair enforcement process. Our 
legal counsel assures us that the proposed Policy is an essential - and 
legally enforceable - tool to facilitate our Board’s ability to enforce 
our governing documents under California law, and such policies are 
commonplace among thousands of other HOAs throughout the state. 
 
Without the ability to administer internal, lower-level penalties, our 
Association’s only enforcement remedies are mediation, arbitration 
and litigation. These remedies are far more formal and costly to the 
Association than a penalty schedule, and to the extent they can be 
reasonably avoided, all our homeowners benefit. 
 
With all of this said, we recognize that the topic of penalties is 
unpleasant, which is likely why our association has largely avoided 
penalties in the past. Having this policy will help to promote a prompt, 
efficient, equitable, and indeed more friendly resolution of fewer 
violations.  We hope it has been helpful to explain our need to adopt 
the policy.  Our objective is to ensure that our Association maintains 
the high standards our members have enjoyed for almost a century.  
 
Finally, as stated at the Board meeting on Monday of this week, the 
Board’s goal is not to assess penalties. Rather, our goal is to have all 
homeowners comply with the Association’s rules and regulations 
voluntarily so that it never becomes necessary to assess penalties. We 
believe that the assessment of penalties should be a last resort. 
 
Should you have additional comments, please send your comments 
to our Board at bthaboard@balboaterrace.org by February 10, 2019 
and all directors will be instantly informed of your opinion.  Thank 
you again for your participation and comments throughout this 
process. 
 
Sincerely, 
 
Robert Switzer 
 
Board of Directors 
Robert Switzer, President 
 
Enclosure:  Penalty Schedule and Procedures for Enforcement of 
Covenants, Conditions and Restrictions (CC&Rs) and the Imposition 
of Fines and other Penalties.   
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BALBOA TERRACE HOMES ASSOCIATION 
 

PENALTY SCHEDULE AND PROCEDURES FOR ENFORCEMENT 
COVENANTS, CONDITIONS AND RESTRICTIONS (CC&RS) 
AND THE IMPOSITION OF FINES AND OTHER PENALTIES 

 
*********** 

This document sets forth Balboa Terrace Homes Association’s enforcement policy 
and schedule of penalties, for violations of the Association’s governing documents 
pursuant to Civil Code section 5850(a). This Policy replaces and supersedes any prior 
enforcement policy of the Association. 

1. Authority of the Association’s Board of Directors.  The Board of Directors, 
pursuant to the governing documents and Civil Code section 5850(a), has the 
authority to adopt and establish rules, regulations, and policies relating to the 
administration, management, operation, use and occupancy of the parcels and 
residences within Balboa Terrace, and the conduct of Owners and Residents, 
members of their household, pets, tenants, and overnight guests within Balboa 
Terrace and to take steps necessary for the enforcement of such Rules and other 
governing documents. 

2. Member Responsibility.  Each Owner is a Member of the Association and is 
responsible for complying with the governing documents. Owners shall give their 
tenants, if any, copies of the governing documents including the Rules and any 
amendments.  Owners are also responsible for ensuring that their family members, 
tenants, and household occupants comply with the governing documents. In the case 
of any violation, the Association shall notify the Owner and any disciplinary action for 
non-compliance will be imposed against the Owner responsible for the non-
compliance. 

Deed Restriction 1: The penalty for violation of Deed Restriction 1 (“Any structure or 
building hereafter erected or constructed upon said premises shall be so erected or 
constructed so as not to come nearer to the front street line…”) for setback violations 
without prior approval of the Architectural Review Committee is $500 to $2,500 per 
month.  

Deed Restriction 1: The penalty for violation of Deed Restriction 1 regarding yard 
maintenance (“Said premises in front of the frontline occupied by the building 
thereon shall be kept free from rubbish, litter, weeds, and properly cultivated to grow 
and maintain plants, flowers, shrubs or a lawn.”) is $100 to $500 per month.   
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Deed Restriction 2:  The penalty for violation of Deed Restriction 2 (“That no building 
or structure which may hereinafter be erected upon said land, or any part thereof, 
shall be used for any purpose except that of a dwelling house or appurtenances 
thereto at any time.”) is $1,000 to $2,500 per month.   
 
Deed Restriction 3: The penalties for violation of Deed Restriction 3 (“That no trade, 
business, or manufactures of any kind, or anything of the nature thereof, shall be 
carried on or conducted upon said real property…”) are set forth below (only the 
business activities, alterations and nuisance impacts described below are subject to 
this Penalty Schedule):  
 

• For convenience and/or comparison retail sales attracting customers primarily 
by automobile, (not including one day garage sales) the penalty is $1,000 to 
$2,500 per month. 
  

• For the conversion of garage space to business space, including but not 
limited to operations or storage, where such conversion prevents parking the 
number of vehicles which the garage was designed to accommodate, the 
penalty is $500 to $1,000 per month.  

 
• For the visible installation, use or storage of any business signage, equipment 

or materials or vehicles the penalty is $100 per occurrence up to $500 per 
month.  

 
• For any other business activities creating external nuisance the penalties shall 

be $100 per occurrence.  
 
Deed Restriction 4: The penalty for violation of Deed Restriction 4 (“That no building 
shall be erected or placed upon any lot unless the exterior plan and elevation of 
such building shall have been first approved by Lang Realty or assigns.”)  is $1,000 to 
$2,500 per month for homeowners who fail to follow the requirements in the BTHA 
Residential Design Guidelines and Review Process.   
 
The penalty for homeowners who continue to remodel or build after failing to 
receive approval from the Architectural Review Committee and the Board of 
Directors is $1,000 to $2,500 per month.  
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Deed Restriction 5: The penalty for violation of Deed Restriction 5 (“That no flats, 
double houses or apartment or houses shall be built or placed upon said real 
property, or any part thereof; that no more than one dwelling house shall be built or 
placed upon the hereinbefore described lot, and each and every dwelling house 
placed or built upon said property shall be of a height no greater than two stories, 
with basement and attic; and no fence or wall or similar structure shall be built or 
placed upon said land, or any part thereof, or along any boundary line thereof which 
is of a greater height than five (5) feet from the lot level ”) is $2,500 to $5,000 per 
month.   
 
Deed Restriction 6:  The penalty for violation of Deed Restriction 6 (“That the party 
of the first part (the Balboa Terrace Homes Association as successor to Lang Realty) 
reserves the right to, an easement in and upon a strip of land of a uniform width…”), 
for the easement violation, is $1,000 to $2,500 per month.   
 
Deed Restriction 7: The penalty for violation of Deed Restriction 7 (“That all garages 
or garage runways shall be built or constructed only from the rear driveway and not 
further away from the rear driveway than 35 feet…”), solely for new garage 
construction after the adoption of this schedule, is $500 to $1,000 per month.   

Unless otherwise provided for herein, the Board may use its discretion to set the initial 
amount of the penalty and may increase the penalty if the violation continues and is 
not remedied after a reasonable amount of time. 

4. Notice of Violation.  The Board shall provide a Member that has violated, or is 
in violation of, the governing documents with a written notice of violation. The notice 
of violation shall provide the Member with a reference to the specific governing 
Document provision(s) violated, a reasonable time to cure or correct the violation, 
and that the Member may request a hearing by the Board. If the Member remains in 
violation of the governing documents, fails to cure or correct the violation, or if the 
Board determines that such notice and opportunity to cure is not appropriate, the 
Board shall have the right to notice the Member and hold a hearing pursuant to the 
procedures set forth below. 

5. Hearing Notice.  At least 10 days before the hearing at which the Board will 
determine whether to impose a penalty or other disciplinary action, or levy a 
reimbursement assessment, the Board shall notify the Member in writing (the 
“Hearing Notice”). The Hearing Notice shall: 

a. Identify the governing document provision(s) alleged to be violated; 
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b. Describe the nature of the alleged violation; 

c. Identify the date, time and place of the hearing; 

d. Describe the corrective action to be taken by the Member and the time 
within which it must be done (if applicable); 

e. Describe the disciplinary action or other enforcement action being 
contemplated; and 

f. State that the Member has the opportunity to attend the meeting and to 
address the Board regarding the alleged violation. 

If the Member’s failure to correct a violation results in the expenditure of funds 
by the Association to correct the violation or if the violation resulted in the 
expenditure of funds by the Association to repair damages to a common area caused 
by the Member or a Member Party, then the Hearing Notice shall also state (i) that 
the Board may vote to levy a reimbursement assessment if the Board finds that a 
violation has occurred and (ii) the maximum amount of the reimbursement 
assessment. 

The Hearing Notice shall be delivered to such Member by Personal Delivery. 

6. Hearing.  The hearing shall be conducted by the Board in accordance with this 
rule. The Member is entitled to attend the hearing and to address the Board. 
Alternatively, the Member may submit a written explanation to the Board on or 
before the time provided in the Hearing Notice. The charges against the Member shall 
be stated and, if applicable, verified by testimony of the person(s) making such 
charges. The Member is allowed to present evidence and testimony on his or her 
behalf and examine any evidence presented. The Board has the exclusive power and 
authority to impose disciplinary action. 

7. Imposing Disciplinary Action.  The Board may impose one or more disciplinary 
actions if it determines at the meeting that a Member has committed a violation of 
the governing documents. This action may be imposed even if the Member does not 
appear at the hearing when scheduled or does not submit a written explanation to 
the Board. Disciplinary action may include, but is not limited to (i) loss of good 
standing, (ii) suspension of membership rights and privileges, (iii) monetary penalties 
(“fines”) and/or (v) any other appropriate discipline for failure to comply with the 
governing documents. In the case of architectural design standards violations, 
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disciplinary action may include the requirement that any non-conforming structure or 
improvement be removed. 

The Board may also levy a reimbursement assessment to reimburse the 
Association for costs incurred by the Association as a result of a Member violation of 
the governing documents in accordance with the governing documents; however, a 
reimbursement assessment is not characterized as a “sanction” or “monetary 
penalty” under the governing documents. 

 In the case of continuing violations, such as an uncorrected architectural or 
front yard violation, the Board may deem such violation a continuing violation and 
impose separate and successive disciplinary action for the violation following a 
hearing which need not occur more frequently than once per month. Repeated or 
habitual violations within a 30-day period, such as a business nuisance violation, shall 
not constitute a continuing violation but may be a separate violation for each 
occurrence, and disciplinary action may be imposed for each and every separate 
violation. 

8. Emergency Situations. The Board may take immediate corrective action in cases 
constituting an emergency. The Board will thereafter provide the Member with a 
Notice of Corrective Action and any requests for reimbursement of costs which, per 
the governing documents, are the Members’ responsibility. 

9. Notice of Board’s Decision; Effective Date of Disciplinary Action.  The Board 
shall notify the Member of its decision, in writing, within fifteen days (15) days after 
the hearing is conducted. If any disciplinary action is imposed, the notice shall 
describe the disciplinary action and the effective date of such disciplinary action, if 
applicable. 

10. Payment of Fines. Penalties are due and payable when levied, or as otherwise 
specified by the Board, and are deemed delinquent if not paid within fifteen (15) days 
after they are due. All sums payable hereunder by a Member are subject to late 
charges, interest and collection as permitted by the governing documents, including 
but not limited to a lawsuit to compel payment of delinquent amounts and to recover 
attorneys’ fees and costs of enforcement. 

Any unresolved violations of the CC&Rs and any levies on the property must be 
disclosed to all prospective purchasers of the home.  If the property is transferred or 
sold, the new owner will be responsible for any unresolved violations.  The 
assessment of monthly fines will continue until all CC&R violations are resolved.  
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11. Other Remedies.  The Association reserves the right to avail itself of any other 
remedy permitted by law and the governing documents to enforce the provisions of 
the Association’s governing documents. These remedies include, but are not limited 
to, requesting internal dispute resolution, requesting that the matter be submitted to 
alternative dispute resolution such as mediation or arbitration, or bringing an action 
in court. Such remedies may be taken in addition to or in lieu of any action already 
taken, and commencement of one remedy shall not prevent the Association from 
electing at a later date to pursue another remedy. 

12. Conflict.  In the case of any conflict between the CC&Rs or Architectural Design 
Standards and this Policy, the CC&Rs and Architectural Design Standards shall control 
except to the extent that they are in conflict with the law and this Policy is not. 

13. Association’s Duty of Enforcement.  Failure by the Association to enforce any 
provision of the governing documents on one or more occasions shall in no event be 
deemed a waiver of the right to do so thereafter. 

14. Amendment of Policy.  The Board may, from time to time, modify this Policy. 
As provided in Civil Code section 4340 et seq., the Board may amend this Policy 
without providing advance notice to the Owners if an amendment is required by law 
or needed to conform a particular provision or provisions of this Policy to changes in 
applicable California statutory law that are nondiscretionary in nature. 
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